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Updates for Introductory Scots Law: Theory & Practice

Chapter 1 – the Scottish Legal Framework and Sources of Scots Law 
Reform of the Small Claims System
From Monday 14th January 2008, the ceiling for small claims actions in the Sheriff Court will rise from £750 to £3,000. Until the introduction of this reform, the previous small claims ceiling of £750 had remained unchanged since the inception of the Small Claims Procedure in November 1988. This development has been broadly welcomed by such bodies as the Scottish Consumer Council which had lobbied strongly for the Scottish small claims system to be brought more into line with the procedure operated in the English County Court where such claims may be lodged up to a limit of £5,000. 
Mike Dailly, Principal Solicitor at Govan Law Centre had previously expressed strong reservations about raising the small claims’ ceiling in Scotland. Mr Dailly’s main objection seemed to centre around the fact that, as Legal Aid for representation by solicitors in small claims hearings is not available, many people with limited financial means would be denied a legal representative if the ceiling was raised to cover claims of greater value. Under the old system, such individuals with limited financial means who wished to lodge claims valued at more than £750 were entitled to have a solicitor represent them in the Sheriff Court provided they met certain criteria under Scottish Legal Aid Board rules.
The rules relating to expenses are also being overhauled meaning that a party can now be awarded up to £150 if the value of the claim is £1,500 or less and, for those claims which are greater than £1,500, a party may be awarded expenses to the sum of 10% - provided of course that they win the claim.

However, the Sheriff can continue to disregard the rules relating to expenses if s/he feels that a party has behaved outrageously or unreasonably by pursuing or defending the action and, in such situations, the normal rules for expenses will apply.
A further change to the small claims system means that it will no longer be competent to hear personal injury claims in this court. From 14th January 2008, it will be necessary for a pursuer to be legally represented in these types of claims. 

As a result of the changes to the Small Claims Procedure, solicitors may now feel that it is worth their while to offer representation to clients on a No Win No Fee basis if their claim is close to the upper limit of £3,000. In recent years, the limit of £750 has probably deterred many solicitors from representing clients at small claims hearings on economic grounds. Put simply, many solicitors see attending a small claims hearing as not worth the bother unless the client was prepared to put up hard cash to cover the costs of preparation, representation and the professional fee.
Summary and ordinary causes 

The reforms will also affect the bands for summary and ordinary cause actions in the Sheriff Court. Previously, summary causes were those actions valued at over £750 but less than £1,500. Under the new rules, a summary cause will be any action valued between £3,000 and £5,000 and an ordinary action will be anything valued at over £5,000. Pursuers raising an ordinary action from 14th January 2008 onwards will still have the choice of pursuing their case in either the appropriate Sheriff Court or the Court of Session. 
So from 14th January 2008, the new limits for civil claims will look like this:

· Claims under £3,000 are small claims;

· Claims valued at between £3,000 and £5,000 are summary cause actions; and

· Claims valued in excess of £5,000 are ordinary cause actions.

Civil Justice Reform
For a number of years, concerns have been raised about the quality of Scottish civil justice and, in particular, whether it effectively meets the needs of those individuals it supposedly serves. One perception that many members of the public hold, rightly or wrongly, is that the legal profession has a strangle-hold over the legal system and this almost monopolistic position represents a formidable barrier to innovation and more competition in the legal services market. 
With these concerns in mind, the previous Scottish Labour Justice Minister gave Lord Gill, the Lord Justice Clerk (Scotland’s second most senior judge), the task of overhauling the civil justice system by asking him to chair a wide-ranging review. 
The work of Lord Gill and the members of his Project Board began on 2nd April 2007 and they were charged with the following tasks:

· To assess the costs of civil legal proceedings from the position of the parties and the taxpayer

· To assess whether alternative methods of dispute resolution e.g. mediation and conciliation could be used much more effectively in relation to civil disputes and thus encourage the parties to resolve disputes without having to resort to court proceedings
· To assess the impact and efficacy of modern communication methods in court proceedings

· To assess the impact of better case management systems e.g. earlier intervention by judges in court proceedings and the issuing of directions relating to witnesses and productions and the exchange of information between the parties to a dispute

· To assess the jurisdiction of the different Scottish civil courts and procedures and this could result in any of the following developments:
· Reforms to the jurisdiction of the Sheriff Court and the Court of Session 

· Reform of the current civil appeals system

· Abolition of the current Sheriffdoms and replacement with a single Sheriff Court covering the whole of Scotland

The Review will also look at aspects of the Legal Aid Scheme and consider how parties to a civil dispute might benefit from improved legal services and whether these should be provided in the main by solicitors or by other individuals or organisations e.g. the Citizens’ Advice Bureau. 
It is expected that Lord Gill will present the findings of the Review sometime in early 2009.
Members of the public and other interested bodies can participate in the work of the Review by ensuring that their views and opinions reach Lord Gill and his Project Board no later than 31st March 2008. 
Changes to Summary Criminal Justice

The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 has made a number of important changes to summary criminal proceedings which will affect the District court and the Sheriff Court. 

It should be recalled that summary prosecutions account for 96% of criminal court actions in Scotland, so the effects of the new legislation are bound to be widespread and significant.
Justice of the Peace Courts

The new Justice of the Peace Courts which replace the old District Courts will be rolled out across different areas of Scotland during 2008. The first reforms are due to affect the courts in the Sheriffdom of Lothian and Borders by March 2008. These reforms mean that the Scottish Court Service will take over responsibility for the new courts leading to a unified court system in Scotland. Previously, local authorities had been responsible for running the District Courts.
Sheriff John McInnes who had been given responsibility by the Scottish Executive (now the Scottish Government) to review summary criminal justice had recommended that Justices of the Peace should be abolished and replaced with legally qualified Stipendiary Magistrates – who, of course, would have to be paid. This recommendation was not followed and lay Justices of the Peace will continue to serve local communities as part of the new court structure and, thus, the State will save quite a considerable amount of money in the process! 
Under a major shake-up of the summary criminal justice system, the new courts will take over responsibility for many motoring offences which previously had been the preserve of the Sheriff Court. This will mean that Justices of the Peace will be given powers that Sheriffs have such as issuing a driving ban or endorsing the driving licences of motorists convicted of such offences as careless driving, driving without insurance and driving while serving a motoring ban. The aim of this reform is to reduce the workload of Sheriffs so that they can concentrate on more serious types of crime.
New legislation was introduced in the UK Parliament to permit this change to Scottish criminal jurisdiction as motoring and traffic law remains an area of responsibility reserved to Westminster. 
Changes to Sentencing Powers

Under the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, the sentencing powers of Sheriffs and Stipendiary Magistrates have increased.  The judges will now be able to sentence someone who has been found guilty of a common law crime by imposing a prison term up to one year. Previously, the judges could impose prison terms of between 3 to 6 months depending on the circumstances e.g. if the guilty party had relevant previous convictions. 
The amount which Sheriffs and Stipendiary Magistrates can impose as fines will also rise from the previous limit of £5,000 to £10,000. 

Changes to Bail Conditions

On 10th December 2007, Kenny MacAskill, Justice Secretary in the Scottish Government announced changes to the way in which the bail conditions operate. Anyone breaching bail conditions could now face a prison sentence of up to one year. Previously, the maximum sentence had been three months for breach of bail conditions. For those individuals who commit more serious breaches of their bail conditions, this could mean facing between two to five years in prison.

Law Officers of the Crown in Scotland

As a result of the Scottish Parliamentary elections of 3rd May 2007, a minority Scottish Nationalist Government replaced the previous Labour led Scottish Executive.
There was some speculation that Elish Angiolini QC, the Lord Advocate, would be replaced by someone appointed on the recommendation of the new First Minister, Alex Salmond. 

This was not to be the case and Mrs Angiolini retained her position. However, her deputy, John Beckett QC, the Solicitor-General, was replaced by Frank Mulholland QC on 30th May 2007.

Administrative Justice and Tribunals Council
From 1st November 2007, the above body replaces the Council on Tribunals which previously had responsibility for regulating the work of many of the statutory Tribunals now operating in Scotland and across the United Kingdom. 

The Tribunals, Courts and Enforcement Act 2007 brought these changes into effect.
Perhaps the most well known examples of statutory Tribunals are the Employment Tribunal and the Employment Appeal Tribunal.
Chapter 6 – the Contract of Employment:

The Employment Bill, currently before the House of Lords in December 2007, aims to introduce important reforms to employment law.

One of the major reforms if the Bill is enacted will be the abolition of the statutory dispute and disciplinary procedures. Arguably, these statutory procedures which employers contemplating a dismissal or employees contemplating an application to an Employment Tribunal must avail themselves of have caused great confusion to all concerned. The Labour Government had introduced these minimum procedures in October 2004 in the hope that it would lead to a decrease in the number of claims being handled by the Employment Tribunal Service. Unfortunately, both employers and employees (counselled by their legal advisers) often took an overly legalistic and technical approach to the dispute resolution procedures which fatally undermined the Government’s attempt to bring clarity to the way in which disputes in the work-place were handled. 
Few employers and employees will moan the passing of these procedures.

The Employment Bill also proposed to bring in tougher penalties (both civil and criminal) for those employers who fail to pay their workers the minimum wage. Presently, employers and agencies will face a fine of up to £5,000 if convicted of an offence, but the intention is to introduce an unlimited fine for such offences in the future. 
It is also envisaged that the Employment Agency Standards Inspectorate will be given enhanced powers to regulate businesses in relation to payment of the national minimum wage e.g. it can demand access to financial information held by businesses. 

Increase in compensation limits for Employment Tribunal cases

The Employment Rights (Increase of Limits) Order 2007 increases the limits for compensation payable to successful employees at Tribunal Hearings and in relation to statutory redundancy pay. From 1st February 2008, a week’s pay will be calculated at £330 (up from £310) for the purposes of the basic award, the additional award, redundancy pay and government payments to employees of insolvent businesses.
The maximum compensatory award for unfair dismissal will increase from £60,000 to £63,000. This means that, in unfair dismissal cases where there is no issue of injury to feelings i.e. discrimination claims, the total award which can be claimed is £72,900 (£63,000 + 30 x £330).

The maximum redundancy payment which an employee can receive is £9,900 (30 x £330) 

